
JA
N

U
A

R
Y

 2015
V

O
LU

M
E

 11 N
U

M
B

E
R

 1
P

r
a

t
t

’s
 J

O
U

R
N

A
L

 O
F

 B
A

N
K

R
U

P
t

C
Y

 L
A

W

PC / Ivory Vellum Carnival 35x23 / 80

LexisNexis® A.S. Pratt™                                                            JANUARY 2015

EDITOR’S NOTE: RECOVERY 
Steven A. Meyerowitz

I’M A SECURED CREDITOR SO I’M ENTITLED TO DEFAULT INTEREST, RIGHT ? 
Michael Friedman, Larry Halperin, Joon Hong, Craig Price, and Hannah Wendling

TURNED UPSIDE DOWN: THE WISCONSIN SUPREME COURT REVERSES THE RULES ON 
JUDGMENT LIENS 
Peter C. Blain

VALUATION IN MARITIME CHAPTER 11 CASES UNDER THE U.S. BANKRUPTCY CODE: 
GENCO AND “NAV” 
Michael B. Schaedle, Alan M. Root, and David G. Meyer

CAN CONSENT BE IMPLIED IN A SALE OF PROPERTY FREE AND CLEAR OF LIENS UNDER 
SECTION 363(F) OF THE BANKRUPTCY CODE? 
Michael J. Lichtenstein

INVOLUNTARY BANKRUPTCY: THE RETAIL VENDOR’S PAYMENT TOOL TO MAXIMIZE TRADE 
VENDOR RECOVERIES 
Sharon L. Levine and Nicole M. Brown

S.D.N.Y. BANKRUPTCY COURT CONTINUES TREND AGAINST ENFORCING MAKE-WHOLE 
PREMIUMS 
Sean O’Neal, Thomas Moloney, and Benjamin S. Beller

LIMITATIONS ON CREDIT BIDDING UNDER FISKER AND ITS PROGENY: A TREND OR AN 
ABERRATION? 
Katherine M. O’Malley

SECOND CIRCUIT RULES THAT CERTAIN OFFSHORE SIPA CLAIM TRANSFERS ARE 
SUBJECT TO APPROVAL BY U.S. BANKRUPTCY COURTS  
Danielle M. McLaughlin and Jonathan Sablone

RECENT DEVELOPMENTS IN ITALY’S INSOLVENCY LAW 
Maria Cristina Storchi, Andrea Novarese, and Simona Bormida

VIETNAM: NEW BANKRUPTCY LAW 2014 
Tran Tuan Phong, Vo Ha Duyen, Nguyen Quang Hung, and Fergus Evans



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,
please call:
Kent K. B. Hanson, J.D. at ........................................................ 1-800-424-0651 ext. 3207
Email: ........................................................................................... kent.hanson@lexisnexis.com
For assistance with replacement pages, shipments, billing or other customer service matters,
please call:

Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844
Outside the United States and Canada, please call . . . . . . . . . . . . . . . . (518) 487-3000
Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (518) 487-3584
Customer Service Web site . . . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/
For information on other Matthew Bender publications, please call

Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940
Outside the United States and Canada, please call . . . . . . . . . . . . . . . . . (518) 487-3000

Library of Congress Card Number: 80-68780

ISBN: 978-0-7698-7846-1 (print)

ISBN: 978-0-7698-7988-8 (eBook)

Cite this publication as:

[author name], [article title], [vol. no.] PRATT’S JOURNAL OF BANKRUPTCY LAW [page number]
(LexisNexis A.S. Pratt);
Example: Patrick E. Mears, The Winds of Change Intensify over Europe: Recent European Union
Actions Firmly Embrace the “Rescue and Recovery” Culture for Business Recovery, 10 PRATT’S JOURNAL

OF BANKRUPTCY LAW 349 (LexisNexis A.S. Pratt)

This publication is sold with the understanding that the publisher is not engaged in rendering legal,
accounting, or other professional services. If legal advice or other expert assistance is required, the services of
a competent professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used
under license. A.S. Pratt is a trademark of Reed Elsevier Properties SA, used under license.

Copyright © 2015 Reed Elsevier Properties SA, used under license by Matthew Bender & Company, Inc.
All Rights Reserved.

No copyright is claimed by LexisNexis, Matthew Bender & Company, Inc., or Reed Elsevier Properties SA,
in the text of statutes, regulations, and excerpts from court opinions quoted within this work. Permission to
copy material may be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers,
Mass. 01923, telephone (978) 750-8400.

An A.S. Pratt™ Publication

Editorial Offices
630 Central Ave., New Providence, NJ 07974 (908) 464-6800
201 Mission St., San Francisco, CA 94105-1831 (415) 908-3200
www.lexisnexis.com

(2015-Pub.4789)



Editor-in-Chief & Board of Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ

President, Meyerowitz Communications Inc.

BOARD OF EDITORS

Scott L. Baena
Bilzin Sumberg Baena
Price & Axelrod LLP

Thomas W. Coffey
Tucker Ellis & West LLP

Matthew W. Levin
Alston & Bird LLP

Leslie A. Berkoff
Moritt Hock & Hamroff
LLP

Michael L. Cook
Schulte Roth & Zabel LLP

Patrick E. Mears
Barnes & Thornburg LLP

Ted A. Berkowitz
Farrell Fritz, P.C.

Mark G. Douglas
Jones Day

Alec P. Ostrow
Stevens & Lee P.C.

Michael L. Bernstein
Arnold & Porter LLP

Timothy P. Duggan
Stark & Stark

Deryck A. Palmer
Pillsbury Winthrop Shaw
Pittman LLP

Andrew P. Brozman
Clifford Chance US LLP

Gregg M. Ficks
Coblentz, Patch, Duffy &
Bass LLP

N. Theodore Zink, Jr.
Chadbourne & Parke LLP

Kevin H. Buraks
Portnoff Law Associates,
Ltd.

Mark J. Friedman
DLA Piper

Peter S. Clark II
Reed Smith LLP

Robin E. Keller
Lovells

PRATT’S JOURNAL OF BANKRUPTCY LAW is published eight times a year by Matthew

Bender & Company., Inc. Copyright 2015 Reed Elsevier Properties SA., used under license by

Matthew Bender & Company, Inc. All rights reserved. No part of this journal may be reproduced

in any form—by microfilm, xerography, or otherwise—or incorporated into any information

retrieval system without the written permission of the copyright owner. For permission to

photocopy or use material electronically from Pratt’s Journal of Bankruptcy Law, please access

www.copyright.com or contact the Copyright Clearance Center, Inc. (CCC), 222 Rosewood

Drive, Danvers, MA 01923, 978-750-8400. CCC is a not-for-profit organization that provides

licenses and registration for a variety of users. For subscription information and customer service,

call 1-800-833-9844. Direct any editorial inquires and send any material for publication to
Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc., PO Box 7080, Miller
Place, NY 11764, smeyerow@optonline.net, 631.331.3908. Material for publication is
welcomed—articles, decisions, or other items of interest to bankers, officers of financial

iii



institutions, and their attorneys. This publication is designed to be accurate and authoritative,
but neither the publisher nor the authors are rendering legal, accounting, or other professional
services in this publication. If legal or other expert advice is desired, retain the services of an
appropriate professional. The articles and columns reflect only the present considerations and
views of the authors and do not necessarily reflect those of the firms or organizations with which
they are affiliated, any of the former or present clients of the authors or their firms or
organizations, or the editors or publisher. POSTMASTER: Send address changes to Pratt’s
Journal of Bankruptcy Law, LexisNexis Matthew Bender, 630 Central Avenue, New Providence,
NJ 07974.

iv



I’m a Secured Creditor So I’m Entitled to
Default Interest, Right?

Michael Friedman, Larry Halperin, Joon Hong, Craig Price,
and Hannah Wendling*

As prices for distressed loans have risen, holders of secured claims are
focusing not only on the recovery of principal but also on repayment of
interest, fees and pre-payment-premiums or “make whole” payments.
Whether or not a secured creditor is entitled to a make-whole premium is
primarily dependent on the contractual language in the credit agreement or
indenture and the facts surrounding the repayment of the debt obligations.
Similarly, whether or not secured creditors are entitled to claim default
interest will depend on several factors, including the language in the loan
agreement, the value of the collateral securing the loan, the nature of the
default triggering the right to default interest and the equities of the case.
This article discusses the primary questions secured creditors should ask in
determining whether their claim for default interest is likely to be allowed.

Whether or not a secured creditor is entitled to a make-whole premium is
primarily dependent on the contractual language in the credit agreement or
indenture and the facts surrounding the repayment of the debt obligations.
Similarly, whether or not secured creditors are entitled to claim default interest
will depend on several factors, including the language in the loan agreement,
the value of the collateral securing the loan, the nature of the default triggering
the right to default interest and the equities of the case. Following are the
primary questions secured creditors should ask in determining whether their
claim for default interest is likely to be allowed.

AM I ENTITLED TO DEFAULT RATE INTEREST ACCRUED PRIOR
TO THE BANKRUPTCY FILING?

In analyzing any claim for default interest, the first determination should be
whether the interest at issue was incurred prior to, or following, a bankruptcy
filing. This is important as courts consistently allow pre-petition default interest
at the rate provided for in the underlying agreement as part of a secured claim.1

* Michael Friedman, Larry Halperin, Joon Hong, Craig Price, and Hannah Wendling are
attorneys at Chapman and Cutler LLP. They may be contacted at friedman@chapman.com,
halperin@chapman.com, joonhong@chapman.com, cprice@chapman.com, and
wendling@chapman.com, respectively.

1 See In re Milham, 141 F.3d 420, 423 (2d Cir. 1998) (“Prepetition interest is generally
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Further, unlike claims for post-petition default interest, there is no “equitable”
test with respect to pre-petition default rate interest.2 Even if the court believes
that the default rate is high, it typically will not alter the unambiguous terms
of an agreement that was negotiated by sophisticated parties at arm’s length
unless there is clear evidence of overreaching by the lender.3

AM I ENTITLED TO DEFAULT RATE INTEREST ACCRUING
AFTER A BANKRUPTCY FILING?

Before analyzing secured creditors’ rights to claim default rate interest
following a debtor’s commencement of a bankruptcy proceeding, it is impor-
tant to understand the general rule regarding the accrual of non-default rate
interest following a bankruptcy filing. Generally, secured creditors are entitled
to accrue post-petition interest in two instances: (i) to the extent the secured
creditor is oversecured (i.e., creditor’s claims are secured by collateral having a
value exceeding the amount of the claim)4 and (ii) when the claim is asserted
against a solvent debtor.

To the extent a secured creditor satisfies one or both of these requirements,
in determining whether a secured creditor is entitled to a default rate of interest,
bankruptcy courts have required a further “equitable” review to determine
whether:

• there has been creditor misconduct;

• application of the default interest rate would harm unsecured creditors;

• the default interest rate constitutes a penalty; or

• application of the default interest rate would impair the debtor’s “fresh
start.”5

allowable to the extent and at the rate permitted under the applicable nonbankruptcy law,
including the law of contracts.”).

2 In re 785 Partners LLC, 470 B.R. 126, 131 (Bankr. S.D.N.Y. 2012); In re Northeast
Industrial Dev. Corp., Case No. 13-37619 at p. 29 (Bankr. S.D.N.Y. July 29, 2014) (finding that
equitable considerations should not be taken into account when dealing with prepetition interest
claims).

3 In re 785 Partners LLC, 470 B.R. at 132 (“[e]ven where the default rate strikes the judge
as high [in this case 10 percent], a court cannot rewrite the parties’ bargain based on its own
notions of fairness and equity.”); In re 400 Walnut, 473 B.R. 603, 610 (2012) (allowing 16
percent interest rate).

4 Section 506(b) of the Bankruptcy Code provides that an oversecured creditor is entitled to
“interest on such claim, and any reasonable fees, costs, or charges provided for under the
agreement . . . under which such claim arose.” 11 U.S.C. § 506(b).

5 In re Gen. Growth Properties, Inc., 451 B.R. 323, 328 (Bankr. S.D.N.Y. 2011).
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When these factors are absent, courts are reluctant to modify private contractual
agreements concerning post-petition default interest rates and will typically
allow the claim.6

Whether a claim for default interest will be disallowed upon equitable
grounds will largely depend on the facts of the specific case. For example, courts
will not likely find evidence of misconduct simply because a creditor has
asserted its rights or raised objections to a debtor’s motions.7 Courts will also
typically not find default interest to harm unsecured creditors where the debtor
is solvent and all creditors are being paid in full.8 If a debtor is liquidating,
courts may not find that payment of default interest would interfere with a
debtor’s “fresh start.”9

Although courts typically will not find default interest to be an impermissible
penalty when it is included in a credit agreement that has been negotiated at
arm’s length by sophisticated parties, at least one court has held that the default
rate was an unenforceable penalty where the loan agreement provided for a 25
percent default interest rate, finding that its application would be inequitable as
the spread between the non-default and default rates was “significant and
unexplained,” the enforcement of the default rate would adversely affect
creditors of the insolvent estate and, because the debtor cured the default under
its plan, all of the consequences of the default were eliminated.10

In addition, where payment of default interest would result in a sizeable
reduction in distributions to unsecured creditors, or possibly prevent the debtor
from confirming a plan, courts have denied such claims upon equitable
grounds.11 However, in an important recent decision arising from the
Residential Capital case, the bankruptcy court in the Southern District of New
York held that even though the debtor was insolvent and unsecured creditors’
recovery would be reduced, the payment of $5 million in default rate interest
to an oversecured creditor was allowed, finding that allowing such claim would
only diminish the pool of distributable assets to unsecured creditors by 0.2

6 Id. at 328.
7 See In re SW Boston Hotel Venture, LLC, 748 F.3d 393, 415 (1st Cir. 2014).
8 See General Growth Properties, Inc., 451 B.R. at 328 (court determined that, because the

debtor was “exceedingly solvent,” payment of default interest would neither inflict harm on other
unsecured creditors nor impair the debtors “fresh start.”).

9 See In re Sultan Realty, LLC, (Bankr. S.D.N.Y. Dec. 21, 2012).
10 In re Bownetree, LLC, (Bankr. E.D.N.Y. July 24, 2009).
11 See General Growth, 451 B.R. at 326; In re Campbell, (Bankr. S.D.N.Y. July 29, 2014)

(denying default interest on equitable grounds in the Chapter 13 context).
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percent, and that the financing provided by the lender had greatly assisted the
debtors, resulting in a benefit to the unsecured creditors. While largely fact
specific, the Residential Capital decision should support secured creditors’
attempts to recover default interest where they are able to demonstrate that any
harm incurred by unsecured creditors as a result of the payment of default
interest is limited and the secured financing assisted in the debtor’s reorgani-
zation.

IF I AM ENTITLED TO DEFAULT INTEREST, WHAT RATE WILL A
COURT APPLY?

The great majority of courts have held that the applicable default rate
specified in the loan agreement should govern. On the other hand, courts will
not insert a default rate into an agreement where not previously present.12

Although the debtor generally bears the burden of rebutting the presumptive
“contract rate,” contract rates may be rebutted if the debtor demonstrates that
there is no justification for the high rate and the rate is “inordinately high in
relation to the non-default rate.”13

Courts tend to either grant default interest at the rate specified in the
underlying agreement or deny the request in full, but courts rarely determine a
different applicable rate on their own where a specific rate has been previously
agreed to between the parties.14 Where an objection is asserted against
payment, as part of its equitable review, courts often require an evidentiary
hearing to determine the rate’s commercial reasonableness.15

DOES IT MATTER WHAT TYPE OF DEFAULT TRIGGERS THE
RIGHT TO DEFAULT INTEREST?

While it may be self-evident to state that default interest may only occur
following an event of default, the specific type of default and the contractual
default mechanics may have a profound effect on whether default interest will

12 See Gen. Electric Capital Corp. v. Future Media Prods. Inc., 536 F.3d 969, 974 (9th Cir.
2008); In re Vest Associates, 217 B.R. 696, 702–03 (Bankr. S.D.N.Y. 1998); In re Dow Corning
Corp., 456 F.3d 668, 679-80 (6th Cir. 2006), citing In re Southland Corp., 160 F.3d 1054,
1059–60 (5th Cir. 1998); In re Woodmere Invs. Ltd. P’ship, 178 B.R. 346, 355 (Bankr. S.D.N.Y.
1995).

13 See In re Vest, 217 B.R. at 702.
14 But see, In re Haldes, 503 B.R. 441, 447 (Bankr. N.D. Ill. 2013) (court held that creditor

failed to provide any analysis to substantiate a 16.25 percent contract default rate; rate reduced
by court to 10.25 percent based on average commercial lending rate).

15 See, e.g., In re Lighthouse Lodge LLC, (N.D. Cal. Oct. 14, 2010).
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be allowed. For example, to the extent that declaring a default and acceleration
is not automatic and the creditor fails to make an election prior to a bankruptcy
filing, courts have held that the automatic stay will prohibit a creditor from
delivering or rescinding default notices and no default interest will be due.16

In addition, some courts have denied default interest when the only existing
default is the actual filing of the bankruptcy petition itself, holding that,
pursuant to § 365(e) of the Bankruptcy Code, such defaults are impermissible
ipso facto clauses and not capable alone of invoking the contract default interest
rate.17 For instance, the bankruptcy court in Residential Capital declined to
grant post-petition interest at the default rate for the 16 day period between the
debtors’ May 14 bankruptcy filing date and the loan’s May 30 maturity date
because the debtor had been current on the loan upon the petition date. While
the court did not allow for default interest to accrue solely on account of the
bankruptcy filing, it did provide for interest to commence accruing following
the default resulting from debtor’s failure to pay the underlying debt on the
maturity date. Other courts, such as General Growth, however, have come to
different conclusions and allowed for payment of default interest commencing
on the petition date on account of the bankruptcy filing.

In most instances, these decisions appear to turn upon whether the
underlying credit agreement is deemed an executory contract (where both, not
one, of the parties have remaining obligations outstanding), as the prohibition
against ipso facto clauses applies only to executory contracts. For instance, a
revolving loan may be deemed to be an executory contract because both the
lender and borrower have remaining obligations, whereas a fully funded term
loan or bond indenture may be deemed to be non-executory because the lender
may have fulfilled all of its obligations. Where, as in General Growth, a credit
agreement is determined to be non-executory, courts have allowed claims for
default interest to begin accruing on the petition date. However where, as in
Residential Capital, the agreement is deemed to be executory, courts have only
allowed default interest to begin accruing after a separate default occurs.

AM I ENTITLED TO DEFAULT INTEREST ON THE ENTIRE
PRINCIPAL BALANCE?

Although in most circumstances, a secured creditor should be entitled to a
claim for default interest on the entire principal balance, secured creditors

16 See In re Payless Cashways, Inc., 287 B.R. 482 (Bankr. W.D. Mo. 2002) (absent some
affirmative action to accelerate debt, creditor could not charge default interest rate).

17 See In re IT Group, Inc., 302 B.R. 483, 487 (D. Del. 2003); In re Bownetree, supra.
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should be aware of several potential limitations. As mentioned above, to the
extent a loan agreement does not provide for the automatic acceleration of the
loan upon a bankruptcy filing, the secured creditor’s right to claim default
interest may be limited. Thus, in Northwest Airlines,18 the court held that
because lender had not accelerated the debt prior to the bankruptcy filing and
the loan agreement did not contain an automatic acceleration provision upon
a bankruptcy filing, the lender did not have the right to charge default interest
on the entire loan amount and allowed default interest to accrue only on the
unpaid installments.

In addition, at least one court has held that secured creditors may claim
default rate interest only to the extent that they can present clear evidence of
their oversecured status for the entire period that interest is sought.19 In SW
Boston, the debtor owned real estate upon which Prudential held a security
interest. The debtor sold the property during the bankruptcy proceeding at a
price greater than Prudential’s secured claim and all parties agreed that
Prudential was oversecured following the sale. The court was asked whether
default interest should be paid for the pendency of the bankruptcy case (i.e.
treating Prudential as oversecured for the whole case) or whether it should only
be treated as oversecured for the post-sale period. After several appeals, the First
Circuit held that, because Prudential failed to provide any evidence to meet its
burden of showing that it was oversecured for the entire pendency of the case,
Prudential was only entitled to default interest from the date of the sale until
confirmation of the debtor’s plan of reorganization.20

AM I ENTITLED TO ALLOWANCE OF LATE PAYMENT
PREMIUMS?

Although credit agreements sometimes require the payment of both default
interest as well as late payment charges and other type of fees following a
default, it is well-established that an oversecured creditor may receive payment
of either default interest or late charges, but not both.21 Secured creditors
should be careful to elect the type of fee or interest that is preferable at the
commencement of a case, as any choice will likely be difficult to change later.22

18 In re Northwest Airlines Corp. (Bankr. S.D.N.Y. Nov. 9, 2007).
19 In re SW Boston Hotel Venture, LLC., 748 F.3d at 411.
20 Id. at 410.
21 See In re 785 Partners LLC, 470 B.R. at 137; In re 1095 Commonwealth Ave. Corp., 204

B.R. 284, 305 (Bankr. D. Mass. 1997).
22 See In re Sagamore Partners, Ltd., 512 B.R. 296, 318 (S.D. Fl. 2014).
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CONCLUSION

Secured creditors or purchasers of secured claims should not assume that
their claims will include default rate interest. Rather, whether secured creditors
will receive default rate interest as part of their allowed claim is dependent on
the relevant facts and circumstances, including the language of the credit
agreement, the rate of interest and the nature of the default giving rise to the
default rate interest. The allowance of default rate interest may also be
dependent on the impact of such allowance on unsecured creditors. Therefore,
legal and factual due diligence may be necessary to more accurately predict the
likelihood that default rate interest will be allowed.
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